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REPLY BRIEF OF APPELLANTS 


ARGUMENT 

POINT I 

THE PRODUCERS HAVE IGNORED THE 
ISSUE OF WHETHER THE COMPOSERS 
ARE INDEPENDENT CONTRACTORS OR 
EMPLOYEES _ 


In their brief the producers (defendants-appellees) have 
side-stepped the pivotal issue presented on the appeal: viz., 
whether the composers (plaintiffs-appellants) are independent con¬ 
tractors or employees. The producers frame the issue as "whether 
the District Court was correct in deferring to the NLRB and dis¬ 
missing the complaint where the facts alleged 'arguably' constitute 
an unfair labor practice."* But, if the composers are in fact 
independent contractors, the NLRB would be without jurisdiction. 

In passing over the fundamental issue of the composers' 
work status, th : producers seek to avoid the inevitable result of 
the application of the "right to control" test, uniformly adopted by 
the NLRB and the courts, to the facts of this case. Concomitantly, 
the import of the two NLRB cases — American Broadcasting Co. , 117 
N.L.R.B. 13 (1957) and Alliance of Television Film Producers, Inc., 


* Producers' Brief, p. 2. 




21-RC-7995 (1963) — which, applying that test, held that the 
composers were independent contractors, is ignored. No determina¬ 
tion on a trial record to the contrary has ever been made by the 
NLRB or any court. 

The 1955 certification (201a) so heavily relied upon 
by the producers was based upon a stipulation accepted by the Act¬ 
ing Regional Director of the NLRB without a hearing. The stipu¬ 
lation and in turn the unit certified excluded independent con¬ 
tractors. No finding that the composers were employees was ever 
made. 

The producers seek to further obscure the critical 
work status issue by asserting that the "real issue is whether 
plaintiffs were members of a labor union and dealt collectively 
with defendants" (Producers' Brief, p. 28). However, §2(5) of 
the Act, 29 U.S.C. §152(5) defines a labor organization as "any 
organization of any kind ... in which employees participate..." 
(Emphasis added.) What the producers ignore is the fact that there 
can be no collective bargaining under the umbrella of the Act 
with respect to composers who are independent contractors. 
Accordingly, there can be no basis for the producers' contention 
that the "District Court merely had to find that CLGA might be 
a labor organization" (Producers' Brief, p. 29). 

What the producers mean but are embarrassed to say is 
that the District Court might well have left to the NLRB the issue 


-2- 



of whether the composers are employees or independent contractors 
as they argued originally before Judge leant. Their current 
position is also inconsistent with (a) their refusal to accept 
the composers' invitation in the District Court to jointly submit 
the question to the NLRB, (b) their assertion to the Court of 
Appeals on the composers' application for a stay that Judge 
Brieant's determination of the composers' status as employees 
was res judicata, pretermitting NLRB consideration of the question 
and (c) their current position with the Regional Director and 
the NLRB that the pending petition for clarification of the unit 
should be dismissed summarily without any determination of the 
status of the composers. In fact eight of the fifteen 
producers succeeded in having that application dismissed 
on the ground that they had never had any collective relations 
with CLGA.* After arguing before Judge Brieant that the NLRB had 
primary and exclusive jurisdiction, the remaining seven appellee 
producers repeatedly sought (before the NLRB hearing officer, 
the Regional Director and the Board) the dismissal of the CLGA 
petition for unit clarification without^ determination regarding 
the composers' work status. Denying the producers' last motion 
the Regional Director stated: 

a complete record should be made on the 
issue of the employee status of the 
individuals here involved so that the 
Board might consider on a complete record 


* Transamerica, United Artists, Warner, Gulf, MCA, NBC, CBS and ABC. 
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what action, if any, is appropriate to 
clarify the present impact or significance, 
if any, of its 1955 certification.* 


The composers adhere to the position that the issue of 
their work status might have been and still can be profitably 
referred to the NLRB. This procedure, however, should not 
entail dismissal of the complaint, but rather the retention 
of jurisdiction by the antitrust court. The International Ass'n 
—— a nd Fro st Insulators v. United Contractors Ass'n , 483 F.2d 
384 (3d Cir. 1973) and Carpenters District Council v. United 
Contracto rs Ass'n of Ohio . 484 F.2d 119 (6th Cir. 1973) cases 
approving this procedure were not commented upon by the producers 
in their brief. 

POINT II 

THE DISTRICT COURT NEITHER FOUND 
NOR COULD IT FIND, WITHOUT A TRIAL, 

THAT THE COMPOSERS ARE ESTOPPED 
FROM ESTABLISHING THEIR STATUS AS 
INDEPENDENT CONTRACTORS _ 

The producers, recognizing that they could not support 
the District Court's finding that the composers are employees with¬ 
out a trial have shifted from the simple contention that the 


text of the Regional Director's opinion, communicated 
by telex message on December 13, 1974, is reproduced as an 
appendix hereto. 
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composers are employees- to the contention that the composers are 
equitably estopped from establishinq their status as independent 
contractors. The contention that the District Court found an 
estoppel, based on the 1955 consent certification and subsequent 
Clga relations with some of the appellee producers, is without 
foundation in the Court's opinions. Nevertheless, even if such 
a holding is assumed to have been made, it would be untenable for 

the following reasons: 


L t iq m q r €152(3) expressly 
1. section 2(3) of the Act, 29 U.S.C. Sioai 

excludes independent contractors from its coverage. According y, 

Che Court cannot be without jurisdiction, nor, can estoppel be used 

. , laws. "For no more 

to defeat the policy embodied in the an 

than private contract can estoppel be the means of successfully avoi ■ 
in g the requirements o, legislation enacted for the protection of 
. public interest." Qcntt Paper Co. v. Narcalus^-C°,. 326 U.S. 
249, 257 (1945)! accord, Lear v. Adkins. 395 U.S. 


2. -.rme Life Hu bers v. international Parts Cor^, 

3,2 U.S. 134 ,1968, establishes that an antitrust complaint is 
not to be dismissed on pleadings merely because the oefendant an 
the Plaintiff were both parties to the agreement which plaintiff s 


* 


Memorandum in 
submitted by 


Opposition to Appellants 
Phillips, Nizet, BenDamin 


I 


9 


Motion for a Stay 
Krim & Ballon, p- 2 
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complaint attacks. Moreover, the composers were not, strictly 
speaking, parties to the minimum basic agreements negotiated by 
the CLGA. 

3. In addition, under Lawlor v. National Screen Service 
Corp. , 349 U.S. 322 (1955), even a prior judgment would not 
preclude a claim as to subsequent antitrust violations. That 
case certainly applies to the period subsequent t"> the NLRB 
determinations that the composers were independent contractors 

a fortiori to the period after the composers indicated to the 
producers that they were independent contractors. 

4. Furthermore, the consent certification and the 
minimum basic agreements (250a, 273a and 313a) expressly excluded 
independent contractors as required by the Act. 

5. Ten of the fifteen appellee producers were not 
parties to the consent certification; viz., Transamerica Corpora¬ 
tion, ("Transamerica") , United Artists Corporation ("United 
Artists"), Warner Commmications, Inc. ("Warner"), Walt Disney 
Productions, Inc. ("Disney"), Metro-Goldwyn-Mayer, Inc. ("MGrt"), 
Gulf & Western Industries, Inc. ("Gulf"), MCA, Inc. ("MCA") 
National Broadcasting Company, Inc. ("NBC"), Columbia Broad¬ 
casting System, Inc. ("CBS") and American Broadcasting Companies, 
Inc. ("ABC"). 


-6- 



6. Eight of the fifteen appellee producers* were neither 
parties to the consent certification nor to any contractual relation¬ 
ship with the CLGA. They so advised the Regional Director ard on 
that basis obtained a dismissal as to them of the unit clarifica¬ 
tion proceeding now pending before the NLRB. They are therefore 
precluded from asserting an estoppel based on any relationship 
between the CLGA and other producers. Of these eight, CBS and MCA 
actually obtained determinations from the NLRB that the composers 
were independent contractors and not employees. See respectively, 
American Broadcasting Co. , supra and Alliance of Television Film 
Producers, Inc. , supra . 

Moreover, “[i)t is an uncontroverted principle that 
one who asserts or claims an estoppel has the burden of proving 
it and of showing the grounds on which it rests." 28 Am.Jur.2d 
Estoppel and Waiver §146 (1966). That authority further states 
the hornbook law as follows (§147): 

In order to establish estoppel, the 
evidence must show that the person claiming 
it actually has been misled in reliance on 
the conduct of the person against whom 
estoppel is asserted, and has been preju¬ 
diced, injured, or damaged by the acts and 
conduct of, or attributable to, the party 
to be estopped. Furthermore, the party 
claiming the estoppel must show that he 


* Transamerica, United Artists, Warner, Gulf, MCA, NBC, CBS and ABC. 
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himself exercised good faith and due 
diligence to ascertain the truth. Evidence 
is insufficient to establish an estoppel 
where the proof fails to show that the 
party claiming the estoppel relied upon 
alleged misrepresentations of the party 
sought to be estopped, and where, further¬ 
more, under the circumstances, he knew, or 
ought to have known, the facts. Moreover, 
if the evidence discloses no conduct of the 
party sought to be estopped tantamount to 
actual or constructive fraud which induced 
the party seeking to establish estoppel to 
act, estoppel is not established. (Footnotes 
omitted.) 


There can be no determination on the validity of an 
estoppel in this case without a trial disclosing all of the facts 
regarding reliance, the reasonableness of such reliance and the 
public interest. In summary, the District Court did not find, 
and without a trial could not have found, an estoppel sufficient 
to dismiss the entire complaint against all the defendants. 


The rule referred to by the producers on page 27 of 
their brief to the effect that an "existing certification must 
be honored until lawfully rescinded," has no application to this 
case. The consent certification as well as the minimum basic 
agreements excluded independent contractors. Clearly, it could 
not be an unfair labor practice for the producers to refuse to 
bargain collectively with independent contractors; accordingly, 
estoppel is inapplicable as a matter of law. 

Finally, the producers argue without any support in the 
record that the composers induced defendants to deal with them as 
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employees. Who induced whom is a question of fact requiring 
a trial.* 

POINT III 

THE PRODUCERS' CONTENTION THAT THE 
MINIMUM BASIC AGREEMENTS ARE IMMUNE 
FROM ANTITRUST ATTACK BEGS THE 
QUESTION _ 

The producers assert in POINT II of their brief that the 
AMPTP-CLGA minimum basic agreements are immune from attack under 
the antitrust laws. This contention, however, assumes that the 
composers are employees and as such, simply begs the question at 
issue on this appeal. 

CONCLUSION 

The order of the District Court dismissing the complaint 
for lack of subject matter jurisdiction on the asserted ground 
that the composers are employees should be reversed. 

Respectfully submitted, 

BATTLE, FOWLER, LIDSTONE, JAFFIN, 
PIERCE’ & KHEEL 

Attorneys for Appellants 


* In fact, the composers contend that the producers induced them to 
stipulate to an election. Moreover, eight of the appellee pro¬ 
ducers were neither party to the stipulation nor any subsequent 
agreements with the CLGA. 
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RE: American Broadcasting Companies, et al Case No. 31-UC-58. 


fnr D co Gm ? e ? 3 ' X ? 74 ' the em P lo yers' in this proceeding filed a request 

Officer ind t0 a ? P * al certain clings of the Hearing 

Officer and to submit a motion to withdraw the notice of hearinq and 

U, b, P ! “r, 51101 t0 , the close of mouon 

wa ® f f 1 ® d b y the employers and others then party to these proceedina'- 

^ 19 ? J' 3nd d6nied b * the Regiona/Director as ?o the ^ 

4 ' 1974 * 0n Ncvember 9, 19714 the employers 

feitew o£ h *!; h D BOard ? request for special permission to obtain a 
review of the Regional Director's order and for a stay of the hearina 

- 6 ii?hou^nr * • 2" November 19 ' 1974 ^e Board denied said request 
prejudice to renew the issues contained therein at a 
later appropriate stage of this proceeding." 


that e this e petiMo^ a ^hr,nd t t; ei ^ DeCernber 3 ' 1974 request ^nd motion 
tnat tnis petition should be dismissed because of the existence of 

concerning representation. I note that the empires 

urged this same reason as one basis for their October 10, 1974 

request to the Regional Director and to the Board in their 

November 9, 19714 request for review. 

reques^i^tha? 1 ^ 1 ^^^ 10 ? pr ® sent ln the employer's instant 
w??hHr fc that . at the hearing herein on November 25, 1974 they 
withdrew recognition from the Guild and then and there refused 7 

it «cur*S “t ith thS GU / d in »"» unlt “"“1 sucS tUe as 

it secured certification anew from the Board. The employers 

Tauestioi " lthdrawal of ^cognition in the circumstances raises 

to^clarifv a Snil^in 9 !" tat }° n and that farther proceedings 

to clarify a unit in which there is no present recognition is 

warranted. Accordingly, the employers' move to dismiss this 

proceeding. The Guild contends that its 1955 certification which 



is extant confuses the relationship between the parties. In this 
regard, I note that the parties have been before the Board on prior 
occasions contesting basically the same issue as is being litigated 
in this proceeding; whether the composers and lyricists are inde¬ 
pendent contractors or statutory employees. Those prior proceedings, 
long and costly to the Board and all parties, became moot before that 
issue was resolved. I also note that the Board's extant certification 
was, in part, the basis for a June 1974 ruling by the United States 
District Court that the Board had exclusive jurisdiction of the 
subject matter in a proceeding before that court. 


Finally, I note that the Guild has not abandoned the composers and 
lyricists but has continued to represent them in a certain important 
matter which we have before determined to be a mandatory subject of 
bargaining, and counsel for the Guild represents that if the indi¬ 
viduals involved are found by the Board to be employees, the Guild 
will continue to represent them for all purposes of collective 
bargaining. In these circumstances whether or not a true question 
concerning representation exists in this case is not without doubt, 
and the resolution of that very difficult issue is not one I elect 
to undertake by way of granting special permission to appeal. In 
all of the circumstances, and particularly the past history of this 
continuing dispute between the parties of* the relevance, if any, of 
the Board's 1955 certification, it. is the view and conclusion of 
the Regional Director that a complete record should be made on the 
issue of the employee status of the individuals here involved so 
that the Board might consider on a complete record what action, if 
any, is appropriate to clarify the present impact or significance, 
if any, of its 1955 certification. Based on the foregoing I hereby 
deny the employers' request for special permission to appeal the 
Hearing Officer's rulings. 


Roger W. Boubeaux, Acting Regional Director 
National Labor Relations Board, Region 31 
Los Angles, Calif. 
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